
Master Services Agreement (“MSA”)

This Master Services Agreement (“MSA” or “Agreement”) is entered into by and between CareTracker, Inc. a Delaware corporation with offices at 2429 Military Rd #300, Niagara Falls, NY 14304 (“CareTracker”), and the legal entity identified as the “Client” in the Order Form executed between CareTracker and Client. This MSA governs Client’s access to and use of the Services and will be effective as of the last date signed on the Order Form (“Effective Date”).

WHEREAS, CareTracker is in the business of providing web-based practice management systems (“On-Staff Intellect”) and web-based electronic medical records systems (“Patient Chart Manager”) to physician practice groups through its software as a service products;

WHEREAS, CareTracker and Client desire to enter into this Master Services Agreement pursuant to one or more fully executed Order Form(s) for the sole and exclusive purpose of  providing access to practice management and electronic health records software as a service,  mobile applications, and web portals to Client for its internal business purposes based on the terms and conditions of this MSA.

	NOW THEREFORE, in consideration of the terms and conditions, the representations and warranties and the mutual covenants contained herein and other good and valuable consideration, the sufficiency of which is hereby acknowledged by each of the Parties, the Parties agree as follows.

1. Definitions. The following capitalized terms, as used herein, and in the Exhibits attached hereto, have the following meanings: 
1.1. “Affiliate” means any entity owned or controlled by, owning or controlling, or under common ownership or control with Client.  "Control," for purposes of this definition, means ownership or control, directly or indirectly, of more than 50% of the voting interests of the subject entity.
1.2. “Authorized User” shall mean Client's employees and independent contractors working for Client in the ordinary course of Client's business who: (i) agree to be bound by the terms of this Agreement; and (ii) are specifically authorized by Client to access the Service.
1.3. “Confidential Information” means information, disclosed by a party to the other in connection to this Agreement, which is either marked confidential or disclosed in circumstances in which a reasonable person would consider the information to be confidential except for Protected Health Information (“PHI”) as defined by 45 C.F.R. §160.103 which is subject to the restrictions and conditions of the Business Associate Addendum (“BAA”) available online at [INSERT WEBSITE LINK].   Without limiting the generality of the foregoing, the terms of this Agreement, the Services, the present or future functionality of the Services, and all technical information underlying such functionality are Confidential Information.  Confidential Information does not include information that the receiving party can demonstrate (i) was rightfully in receiving party’s possession before receipt from the disclosing party, (ii) is or becomes publicly available other than through a breach of this Agreement, or (iii) is rightfully received from a third party without a duty of confidentiality.
1.4. “Documentation” means user guides and/or user operating manuals, whether in print or machine-readable media, supplied to Client under this Agreement for use with the Services or any component thereof, including all additions, updates or modifications thereto.
1.5. “Enhancement” means any correction, customization, improvement, update, upgrade, new release, or other change that CareTracker makes available to all Clients of the Services.
1.6. “Fees” means all fees owed by Client to CareTracker as described by Section 4 herein. 
1.7. “Future Product Release” means any new version of the Service that CareTracker may, from time to time, introduce and market as a distinct product for additional fees.
1.8. “Intellectual Property Rights” means CareTracker’s worldwide and common law rights associated with: (i) inventions, including patents, patent applications and statutory invention registrations or certificates of invention, and any divisions, continuations, renewals or re-issuances of any of the foregoing; (ii) trademarks, service marks, domain names, trade dress, logos, and other brand source distinctions; (iii) copyrights and works of authorship; (iv) trade secrets and know-how; and (v) other intellectual property rights of any type throughout the world.
1.9. “Client Access System” means Client’s telecommunications, hardware, software and other services required to access and interface with the Services, which must be supplied by Client.
1.10. “Client Data” means the administrative data, billing records, clinical records and other information of Client (inclusive of any PHI as defined herein) that is accessed, assimilated or processed by the Services. 
1.11. “Subscription Start Date” shall be defined in the applicable Order Form.
1.12. “Protected Health Information” or “PHI” shall have the meaning ascribed to it in the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), Code of Federal Regulations ("C.F.R.") at Title 45, Part 160 and Part 164.
1.13. “Provider” means a Physician (“PHY”) or Mid-Level Provider (“MLP”) who has their own National Provider Identifier (“NPI”) or any billing provider that is not a Physician, including a nurse practitioner, physician’s assistant, physical therapist, audiologist or other health care professional. 
1.14. “Order Form” means the order for the licensing of the Services which is separately executed by the Parties and is made part of this Agreement along with any additional Order Forms that may be mutually executed by the Parties to add additional Services or amend the existing Services, and all such Order Forms shall be subject to the terms and conditions set forth in this MSA.
1.15. “Service(s)” means the practice management and/or electronic health records software as a service modules, mobile applications, web portals set forth in a fully executed Order Form(s) and/or professional services as identified in the Order Form or specified in a Statement of Work or Work Order, such as implementation, training, conversion, customization, support, or development, if any (“Professional Services”). 
1.16. “Statement of Work” or “SOW” means a statement of work attached to an Order Form, if any. 
1.17. “Term” means the applicable period specified in Section 6.1. 
1.18. “Transaction Services” means the initiation, processing, or completion of individual system-based activities initiated by Authorized Users, which may be performed by CareTracker or by authorized third parties on behalf of or in coordination with the Client.
1.19. “Third Party Products” means those additional software applications which may be licensed by CareTracker to Client from time to time in order to enhance the functionality of the Services. 

2. License Rights
2.1. Online Terms. CareTracker shall provide the Services, including any Enhancements thereto, as described in one or more Order Form(s) subject to the terms and conditions set forth in this MSA. Client acknowledges and agrees that CareTracker reserves the right to modify this MSA from time to time by posting an updated version at [INSERT WEBSITE LINK].  Unless otherwise stated in the update, the updated MSA shall be effective immediately upon posting, and Client’s continued use of the Services constitutes acceptance of the updated terms. Client shall abide by the latest version of this MSA, as posted at the link above, until terminated by Client or CareTracker. 	Comment by Jack Williams: FLAG FOR BU Insert direct link to MSA when it’s ready 
	
2.2. License to Receive the Service. Subject to Client’s compliance with the terms and limitations of this MSA, including, but not limited to, the payment of all Subscription Fees as set forth in an Order Form, CareTracker grants Client, during the Term hereof, the non-transferable (except pursuant to Section 13.3 below), non-exclusive, non-sublicensable, limited right and license to use the Service and permit Authorized Users to use the Service, and use the related Documentation, for Client’s internal business purposes only. Client shall remain liable for any use of the Service by Authorized Users and for ensuring their compliance with the relevant terms of this MSA. Any breach of this MSA by an Authorized User shall be deemed a breach by Client hereunder. CareTracker shall license and provide the Services listed in the Order Form, in compliance with the CareTracker Support Services Agreement (attached hereto as Exhibit A) until terminated.  CareTracker shall provide set up, maintenance and updates or releases for the Services and provide the training set forth in the Order Form. 

2.3. Limitations on Use. Client shall not, except to the extent permitted by this MSA or CareTracker’s prior written consent: (i) use the Service or Documentation in any manner other than as permitted in accordance with the terms of this Agreement; (ii) sell, rent, lease, sublicense or otherwise transfer or distribute the Service or Documentation or any copies of the Service or Documentation; (iii) copy, modify, translate, reverse engineer, decompile or disassemble the Service (regardless of whether applicable law may permit such activity) or modify the Documentation; (iv) create or prepare derivative works based upon the Service or Documentation; (v) alter, destroy or otherwise remove any security features or proprietary notices or labels on or embedded within the Service or Documentation; (vi) disclose, show, demonstrate, display or otherwise make available the Service or Documentation to any third party other than an Authorized User; or (vii) use the Service in violation of any federal, state or local law, regulation or rule.

2.4. Third Party Products. Client acknowledges that the Services may include certain Third Party Products (including, but not limited to, e-Prescribing, EMR-Link, and CPT® coding functionality). CareTracker reserves the right to add or remove Third Party Products from the Services at any time, in its sole discretion. Third-Party Products sublicensed or distributed by CareTracker to Client, if any, are provided through shrink-wrap, click-through, or other formats made available by the third-party licensor (each, an "End User License Agreement" or "EULA") including those EULAs posted at[INSERT WEBSITE LINK] . By using the Services, Client agrees to comply with the terms of any such EULA and with any instructions for use of the Third Party Products provided by the applicable third-party licensor or CareTracker. 

2.5. Subsequent Orders. If Client desires to subscribe to additional Services and/or increase the Authorized Users in the Order Form, and CareTracker agrees to provide such additional Services and/or increase the Authorized Users, the authorized representatives of the Parties shall execute a new Order Form. Upon execution of the new Order Form, the Service and/or the Authorized Users in the Order Form shall be deemed so modified and the applicable Fees shall be appropriately increased and paid by Client to CareTracker as set forth in this Agreement, in each case without the requirement of any further action by the Parties.

2.6. [bookmark: _2et92p0]Affiliates.  Any Affiliate may enter into an Order Form with CareTracker which references this MSA. In such case, for purposes of any such Order Form, “Client” as used in this MSA shall be understood to mean the Affiliate signing the respective Order Form, provided, that Client shall at all times remain liable for the performance of any such Order Form, including all payment obligations thereunder.

2.7. Client Duties. Client shall maintain the Client Access System and manage/administer the Services using the interfaces thereof in a lawful manner.  Client shall provide CareTracker with all information, access, and full good faith cooperation reasonably necessary, as determined by CareTracker, to facilitate the provision of the Services. Client will make appropriate privacy notices available to patients and other users with whom it interacts over the Services. Client represents and warrants that it has received all necessary Authorized User or patient consents, opt-ins, and authorizations (including but not limited to as required by HIPAA, the TCPA, or any applicable state law). In the event a new Provider is employed, contracted by or renders services to Client, Client shall give CareTracker prior written notice of the addition of such Provider by providing a signed New Provider Request Form to CareTracker, and shall pay to CareTracker any amounts which become owing under this Agreement, by reason of the addition of such Provider.	Comment by Jack Williams: Discuss with BU

2.8. [bookmark: _26in1rg]Authorized Use-Passwords. No Authorized User shall have access to, nor shall any Authorized User use the Services without a user identification and password.  The user identification for all Authorized Users will be provided to Client by CareTracker.  The Services allow Client to add additional Authorized Users.  Client acknowledges that the passwords will be personal to each Authorized User and may not be shared with, or disclosed to, any other person for any reason.  Client shall notify CareTracker promptly in writing of any unauthorized access or use of the Services, Client is solely responsible for unauthorized use of such passwords or any access to or use of the Services in an unauthorized manner.  CareTracker may reset a password and require Client to submit new password(s) at any time. CareTracker may suspend or deactivate Client account(s) at any time. 

3. Professional Services and Support Services
3.1. Professional Services and Support Services. Client may elect to obtain from CareTracker Professional Services relating to the implementation and use of the Service pursuant to a written  Statement of Work or Work Order to be executed by the Parties for each engagement. The provision of Professional Services shall be subject to Client’s payment of the Professional Services Fees as set forth in Section 4.3 below. Unless otherwise specified in a SOW or Work Order, Client shall be responsible for any software implementation, user training, data conversion, and other services necessary for using the Service.  The Parties shall work together and coordinate the schedules of all relevant personnel to ensure a timely completion of the Professional Services to achieve a projected Live Date in accordance with the SOW.

3.2. Support Services. CareTracker shall provide support and maintenance for the Service pursuant to Exhibit A attached hereto (“Support Services”), subject to Client’s payment of the Support Fees as set forth in Section 4.1 below (“Support Fees”).

3.3. IT Infrastructure Support and Other Training. The day-to-day management of the IT infrastructure (hardware and software), including but not limited to PCs, servers, operating systems, third- party applications, network connectivity devices, printers, and peripheral devices  including any moves, additions, and changes as well as troubleshooting any problems, managing security through setting up and maintaining user accounts and file system permissions, monitoring antivirus protection, and verifying the proper daily backup of files to tape storage or other electronic media in accordance with established industry standards (hereinafter “IT Infrastructure Support”) is the sole responsibility of Client. Client may, at any time, purchase IT Infrastructure Support, as available, from CareTracker. The cost for such support is based on CareTracker’s then-current published rates for Professional Services. Client must adequately provide its own IT Infrastructure Support if not purchased in advance from CareTracker pursuant to a fully executed Statement of Work.

3.4. Support Disclaimer. CareTracker shall not be obligated to perform its obligations set forth in any SOW or Work Order according to the stated deadlines if Client has not, prior to the scheduled date for the Professional Services, taken all commercially reasonable steps necessary to permit such service, including, but not limited to, providing, at its cost, all necessary equipment and all necessary alterations to a facility which may be required in order to accommodate installation of the IT infrastructure.

4. Payment of fees.  
4.1. Payment of Fees. During the term of this MSA, Client shall pay CareTracker the fees set forth in the applicable Order Form or Statement of Work.  Professional Services and other non-recurring fees shall be invoiced when such services are requested. Except as otherwise specified in an applicable Order Form, all payments to CareTracker shall be due net thirty (30) days from date of invoice.  Invoices shall include reasonable expenses provided that they are pre-approved by Client.  Except as otherwise expressly provided in this Agreement, all fees due and payable hereunder are non-cancellable and, once paid to CareTracker, are non-refundable.

4.2. Non-Payment of Fees. Non-payment or late payment of undisputed fees is a material breach of this Agreement. If Client fails to cure such breach within the thirty (30)-day cure period set forth in Section 6.2, CareTracker may, upon written notice to Client, change Client's access to a read-only view of the Service. Any undisputed Fees not paid when due shall accrue interest at the lesser of one and one-half percent (1.5%) per month or the maximum rate permitted by applicable law, calculated from the date such payment was due until paid in full. Client shall also reimburse CareTracker for all reasonable costs of collection, including reasonable attorneys' fees.

4.3. Fee Dispute Process. If Client wishes to dispute any invoice, Client must notify CareTracker in writing within ten (10) business days of receipt of the invoice specifying such fees (a “Dispute Notice”). If Client fails to provide CareTracker a Dispute Notice within ten (10) business days of receiving an invoice, then all fees in that invoice will be deemed undisputed.  The Dispute Notice must specify the amounts that are being disputed as well as the reason for such dispute. The Parties agree to attempt to resolve such dispute through informal meetings and discussions in good faith between appropriate representatives of the Parties within five (5) days of receipt of the Dispute Notice before resorting to any other dispute resolution procedure. 

4.4. Subscription Fees. Client shall pay to CareTracker, the Subscription Fees set forth in the Order Form, SOW or Work Order for each Service  (the “Subscription Fees”). Client acknowledges and agrees that the Subscription Fees are based on the Initial Term or any Renewal Term described in Section 6.1 (Term) and shall be billed in monthly installments in accordance with the applicable Order Form.   CareTracker may change or increase the Subscription Fees upon providing notice to Client at least thirty (30) days prior to such increase. 	Comment by Jack Williams: There are 100 on-premise clients. These customers are charged a maintenance fee.
 
2. There are around 150 SaaS clients that are charged a hosting fee. 
For some of these customers, the customer already has a copy of the software (they purchased a full copy of it). 

4.5. Professional Services Fees. Should Client wish to obtain Professional Services from CareTracker, Client shall pay to CareTracker the fees set forth in the Order Form, SOW or Work Order for the Professional Services (the “Professional Services Fees”). Professional Services Fees shall be charged at CareTracker’s then-current published rates. 	Comment by Mandy Sands: do we need to note they will pay at time of signature, work will not be completed until paid. 	Comment by Jack Williams: This can be noted in the SOW when applicable 

4.6. Transaction Fees. Client shall pay to CareTracker the fees as set forth in the Order Form, SOW or Work Order for the Transaction Services (the “Transaction Fees”). Transaction Fees are subject to change or increase upon thirty (30) days’ notice to Client.

4.7. Third Party Product Fees. Client shall pay to CareTracker the Third-Party Product fees set forth in the Order Form, SOW or Work Order (the “Third Party Product Fees”). Third Party Product Fees are subject to change or increase upon notice to Client.	Comment by Mandy Sands: currently clients pay direct for: Clearing House, Curogram,  Scan licenses, faxage.  For hosting fee's hey have traditionally paid to us and we pay Multicom, we need Matt L/or S to tell us how this will work for Expedient

4.8. Data Export Fees. In circumstances other than the expiration or termination of this MSA, CareTracker may charge reasonable fees for data export assistance, provided such fees comply with applicable law, including the Fee Exception under 45 CFR §171.302. If Client requests optional services beyond the system’s standard export functionality, such as custom data mapping, consulting services, or specialized data transformation, CareTracker may charge reasonable fees for such services to the extent permitted by applicable law.

4.9. Reimbursement of Expenses. Client shall reimburse CareTracker for any reasonable out-of-pocket expenses actually incurred by CareTracker in connection with the performance of the Support Services and Professional Services, upon submission to Client of an invoice therefor.  Reimbursable expenses shall include, without limitation, travel, data processing, telephone, copying, and other expenses incidental to the services performed.

4.10. Taxes. Except for taxes based upon CareTracker income, Client shall be responsible for all sales, use, excise, customs fees, duties, tariffs, or any other form of taxes resulting from Client’s use of the Service or imposed, levied or assessed in connection with its use of the Service. In the event that Client or the transactions contemplated by this MSA are exempt from the foregoing, Client shall promptly provide to CareTracker, as evidence of such tax-exempt status, proper exemption certificates or other documentation acceptable to CareTracker.


5. Right to Inspections
5.1. Reports and Records. Client shall maintain accurate records containing the following information, copies of which CareTracker shall be entitled to receive upon seven (7) days prior written notice to Client: (i) the address of each site; (ii) the total number of Authorized Users at each site; and (iii) the Service(s) received by each Authorized User. CareTracker may, upon prior written notice to Client, reasonably request Client to maintain records containing additional information related to the Service and Client's use thereof. In addition, CareTracker may implement and use, but is not required to, various software and tools to monitor Client's use of the Service, as CareTracker deems reasonably necessary, in order to determine Client's compliance with the terms of this MSA.

5.2. Audit Rights. CareTracker may audit, electronically or otherwise, upon prior written notice to the Client, the Client's use and the location of access to the Service, at any time during the Term of this MSA and for five (5) years following the expiration or termination of this Agreement. Client also grants to CareTracker, or its designated agents, upon fifteen (15) business days prior written notice, the right to examine those portions of its books, records and accounts related to this MSA, during Client’s normal business hours and not more than once per year, solely to verify Client’s compliance with this MSA. 

5.3. Underpayments. If any audit of Client’s use of the Service or books and records reveals that Client has failed properly to account for and pay any amounts due and payable to CareTracker hereunder (an “Underpayment”), and the amount of any such Underpayment exceeds by five percent (5%) or more the amounts actually accounted for and paid to CareTracker, then Client shall pay CareTracker all undisputed past due amounts and reimburse CareTracker for CareTracker’s reasonable expenses incurred in conducting the audit. Payment of such penalty shall not waive, limit or restrict any rights or remedies which CareTracker may have in law or equity. In addition, Client shall be charged interest at an annualized rate of eighteen percent (18%) on any unpaid amounts due, calculated beginning with the date that the fees accrued through the date of payment by Client. Any invoice under this paragraph shall be due and payable within five (5) days from the date of the invoice.

5.4. Right to Dispute. Client shall have five (5) business days from the date which CareTracker provides written notice to Client of any Underpayment in which to raise a good faith dispute of the audit results (the “Audit Review Period”) and shall have an additional period of ten (10) business days commencing immediately upon the conclusion of the Audit Review Period to resolve any outstanding dispute of the audit results (the “Audit  Resolution Period”). The Parties agree that during the Audit Review Period and the Audit Resolution Period no interest shall accrue on any disputed amounts. 

5.5. Mergers and Acquisitions. For the purpose of calculating the Fees, it is not the parties' intention that the Fees charged under this MSA will include Authorized Users and/or Services added through a merger or acquisition. Accordingly, in the event of any merger or acquisition that would result in additional Authorized Users and/or Services being acquired, such additional Authorized Users, and/or Services will not be covered by the Fees charged under this Agreement. Client agrees that such Authorized Users and Services shall be subject to additional fees, based upon the then-current listed price for the additional Authorized Users and/or Services resulting from the acquisition or merger. For the avoidance of doubt a merger and/or acquisition shall not entitle Client to terminate this Agreement other than in accordance with the terms herein. 

6. Term of Agreement and Default
6.1. [bookmark: _lnxbz9]Term. Unless terminated earlier in accordance with the terms hereof, this MSA shall commence on the Effective Date and shall continue for the Subscription Term identified in the applicable Order Form (the “Initial Term”).  After the Initial Term, this Agreement shall be automatically renewed for successive one (1) year periods (each a "Renewal Term") subject to CareTracker’s then-current price structure, unless either party refuses such renewal by written notice at least ninety (90) days before the end of the current term.  Each Order Form shall be subject to any terms specific to that Order Form.  This MSA shall remain in effect in order to provide terms and conditions for the duration of any open Order Form issued hereunder.  CareTracker may terminate this MSA and all Order Forms for any reason or no reason upon ninety (90) days' prior written notice to Client.

6.2. Termination for breach.  Either party may terminate this MSA and all Order Form(s) by providing a written termination notice to the other party if the other party materially breaches the Agreement and does not, within thirty (30) days after receipt of a written breach notice specifying in reasonable detail the nature of such breach, cure such breach.

6.3. Termination for insolvency.  Either party may terminate this MSA and all Order Form(s) upon notice to the other if the other party ceases to conduct business in the ordinary course without a successor.  Furthermore, CareTracker shall have the right, in its sole discretion, to immediately terminate this Agreement and all associated Order Form(s) upon the commencement of any Client bankruptcy under the U.S. Bankruptcy Code (“Code”) to the extent that CareTracker is not deemed and appointed to be a Critical Supplier and thereby all payments required under this MSA continue to be made in a timely manner.  Such termination shall not be considered or construed to be a breach or violation of the automatic stay provisions of the Code.

6.4. Consequences of termination. Upon termination of this MSA or all applicable Order Form(s) and except as expressly set forth herein: (i) the licenses granted hereunder and all other provisions of this MSA shall be terminated and Client shall immediately cease using the Service, Documentation and CareTracker’s Confidential Information; (ii) CareTracker shall cease providing access to the Service for Client; and  (iii) upon the Disclosing Party’s written request, the Receiving Party shall immediately return all Confidential Information to the Disclosing Party. Termination shall not relieve Client’s obligation to pay all Subscription Fees, Transaction Fees and Third Party Product Fees owed through the remaining Term. Upon termination, CareTracker may demand immediate payment of all outstanding fees and charges owed by Client to CareTracker. Client acknowledges and agrees that in the event of termination, whether by the Client or CareTracker, no refund for partial services rendered shall be owed to the Client. 

6.5. Transition Assistance.   
6.5.1. Within thirty (30) days of expiration or termination of this MSA (or such other schedule mutually agreed by the parties), Client may request that CareTracker provide to Client an export of the Client Data, including Electronic Health Information (“EHI”) as defined by 45 CFR 171.102, in a standard industry format (XML or equivalent). In connection with the expiration or termination of this MSA, CareTracker will provide one export of Client Data free of charge (the “Transition Export”) to facilitate Client’s transition from the system. Each additional export requested by Client after the Transition Export, will be subject to fees consistent with the Fee Exception in 45 C.F.R § 171.302. 

6.5.2. Following the expiration or termination of this MSA, CareTracker will retain Client Data for a period of thirty (30) days to allow Client an opportunity to request or perform an export of such data in accordance with Section 6.5.1. If Client submits a data export request within this thirty (30)-day period, CareTracker will retain the applicable Client Data until the requested export has been completed or made available to Client. After CareTracker has successfully provided the requested export, CareTracker shall promptly delete or destroy the applicable Client Data in its possession or control in accordance with its standard data retention and destruction practices, unless a longer retention period is required by applicable law or agreed in writing by the parties. If CareTracker does not receive a data export request from Client within the thirty (30)-day period following termination or expiration of this MSA, CareTracker shall, after the expiration of such period, delete or destroy Client Data in its possession or control in accordance with its standard data retention and destruction practices.

7. Proprietary Rights; Use of Data
7.1. Service Ownership. Client agrees that the Service and all parts thereof, and its specifications and documentation, including without limitation the coding and metadata contained therein, are the property of CareTracker or CareTracker’s licensors. The works and databases included in the content of the Service are protected by applicable copyright laws. Other than as expressly set forth in this MSA, no license or other rights in the pre-existing intellectual property rights to the Service are granted to Client, and all such rights are hereby expressly reserved. Except as set forth herein or in an Order Form, no clients or other persons or entities who are not legal employees of Client or independent contractors consulting for Client in the ordinary course of Client's business may be Authorized Users.

7.2. Ownership Rights. Client acknowledges and agrees that the Services are owned exclusively by CareTracker or its licensors and constitute CareTracker’s Confidential Information. Except for the limited license rights expressly granted to Client under Section 2.1 above, CareTracker retains all right, title and interest in and to the Service, Documentation and CareTracker’s Confidential Information, including all Intellectual Property Rights therein. Further, Client acknowledges and agrees that the Service, derivatives thereof, ideas, methods of operation, modifications, changes, enhancements, conversions, upgrades, additions, sub-systems, and modules included in the Service, and the look and feel of the Service, are proprietary material which contain valuable trade secrets of CareTracker, and that all Intellectual Property Rights in the foregoing are owned exclusively by CareTracker or its licensors. The Parties further agree that CareTracker shall not be obligated to pay any fees or royalties to Client, any Authorized User or any other third party for any modifications, improvements or enhancements to the Service which are suggested or requested by Client or any other third party.

7.3. Third Party Infringement. Client shall promptly notify CareTracker if Client becomes aware of any possible third-party infringement of CareTracker’s Intellectual Property Rights arising out of or relating to the Service and shall fully cooperate with CareTracker in any legal action taken by CareTracker against third parties to enforce its Intellectual Property Rights.

7.4. Use of Data. The Parties acknowledge and agree that CareTracker and its Affiliates shall have the right to use and commercialize all data available in the Service for purposes of but not limited to data analytics, research, and studies, whether provided by or owned by the Client or its Providers, employees, or patients, and provided that such data is used solely on a de-identified basis.   In furtherance of the foregoing, the Parties acknowledge and agree that it is the Client’s sole responsibility to obtain and retain all necessary releases, if any, from any of the foregoing parties for the benefit of CareTracker and its Affiliates. The Parties further agree that CareTracker shall not disclose the data to any other person or entity without first de-identifying any data that would otherwise reveal the identity of the Client, its Providers, employees, and any protected health information related to its patients’ data.

7.5. Client Feedback. Client may from time to time provide feedback, suggestions, or recommendations regarding the Services to CareTracker. Client acknowledges and agrees that CareTracker may use any such feedback, suggestions, or recommendations to improve the Services or develop new products or services without compensation to Client and without any restrictions on such use. Client hereby assigns to CareTracker all rights, title, and interest in and to any such feedback, suggestions, or recommendations.

8. Confidentiality
8.1. Confidential Information. During the Term and thereafter, each Party shall treat as confidential all Confidential Information of the other Party, shall not use such Confidential Information except as expressly set forth herein or otherwise authorized in writing, shall implement reasonable procedures to prohibit the unauthorized use, disclosure, duplication, misuse or removal of the other Party’s Confidential Information and shall not disclose such Confidential Information to any third party except as may be necessary and required in connection with the rights and obligations of such Party under this MSA, and subject to confidentiality obligations at least as protective as those set forth herein. Without limiting the foregoing, each of the Parties shall use at least the same procedures and degree of care which it uses to prevent the disclosure of its own confidential information of like importance to prevent the disclosure of Confidential Information disclosed to it by the other Party under this MSA, but in no event less than reasonable care. Except as expressly authorized in this MSA, neither Party shall copy Confidential Information of the other Party without the Disclosing Party’s prior written consent.

8.2. Exclusions. Confidential Information shall not include, or shall cease to include, as applicable, Confidential Information that the Receiving Party can document and prove: (i) is or becomes generally available to the public through no improper action or inaction by the Receiving Party or any other person who directly or indirectly receives such information from the Receiving Party; (ii) was known by the Receiving Party or in the Receiving Party’s possession prior to receipt of the Disclosing Party’s Confidential Information as shown by the Receiving Party’s business records kept in the ordinary course; (iii) is disclosed with the prior written approval of the Disclosing Party; (iv) was independently developed by the Receiving Party without use of or reference to the Disclosing Party’s Confidential Information and provided that the Receiving Party can demonstrate such independent development by documented evidence prepared contemporaneously with such independent development; (v) becomes known to the Receiving Party from a source other than the Disclosing Party without breach of this Agreement by the Receiving Party and otherwise not in violation of the Disclosing Party’s rights; or (vi) Protected Health Information as defined by 45 C.F.R §160.103, which is subject to the restrictions and conditions of the BAA between the Parties.

8.3. Court Order. The Receiving Party may disclose Confidential Information of the other Party only pursuant to the order or requirement of a court, administrative agency, or other governmental body and only provided that the Receiving Party provides prompt, advance written notice thereof to enable the Disclosing Party to seek a protective order or otherwise prevent such disclosure. In the event such a protective order is not obtained by the Disclosing Party, the Receiving Party shall disclose only that portion of the Confidential Information which its legal counsel advises that it is legally required to disclose. Confidential Information so disclosed shall continue to be deemed Confidential Information as between the Parties hereto.

8.4. Agreement Terms. Neither Party shall disclose the terms of this MSA to any third party. Notwithstanding the foregoing, each Party has the limited right to disclose the terms of this MSA, subject to confidentiality obligations as set forth under this Section, to its bona fide financial, tax and legal advisors.

8.5. [bookmark: _tyjcwt]Business Associate Addendum. The Health Insurance Portability and Accountability Act (“HIPAA”) requires the implementation of measures to protect the confidentiality, availability, and integrity  of any protected health information, as defined in 45 CFR Part 164 (collectively, the “Protected Health Information”) that may be maintained or transmitted by the Service and through the Client Access System. Each party shall utilize its commercially reasonable efforts to comply in all respects with HIPAA in connection with its use or provision of Protected Health Information hereunder as applicable. CareTracker and Client agree to not use or further disclose Protected Health Information concerning a patient other than as permitted by this Agreement and the Parties’ BAA which is available online at [INSERT WEBSITE LINK] and incorporated herein by reference. Client acknowledges and agrees that CareTracker reserves the right to update the BAA from time to time by posting an updated version at the link above. Any modifications will be communicated to Client via written notice (including but not limited to electronic mail), and such modifications will become effective thirty (30) days after Client’s receipt of the written notice unless Client objects to the modifications within such timeframe. After CareTracker receives Client’s written objection to such modification, the Parties will negotiate such modification in good faith within thirty (30) days. If the parties are unable to agree on such modification during the thirty (30) day timeframe, Client may terminate this Agreement via written notice to CareTracker. 

9. Limited Warranties
9.1. General. Each Party warrants and represents that it has the authority to execute, deliver, and perform its obligations under this MSA, having obtained all required consents, and is duly organized or formed, and validly existing and in good standing under the laws of the state of its incorporation or formation.

9.2. Service and Professional Services. So long as Client maintains the Client Access System as required, CareTracker warrants to Client that its Service will substantially perform according to the Documentation and that the Professional Services will be performed in a professional and workmanlike manner. If, during the term, the Service fails to substantially perform according to the Documentation and Client timely notifies CareTracker of such failure, CareTracker shall promptly modify the Service to conform, or shall refund or credit Client the fees paid for such Service for the duration of such failure. Client’s sole and exclusive remedy, and CareTracker’s sole and exclusive liability, for a breach of the foregoing representation and warranty shall be the specific Support Services as set forth on Exhibit A attached hereto. Regarding Professional Services, the Services will be in conformity in all material respects with all requirements or specifications stated in the Statement of Work for a period of ninety (90) days after delivery to Client. In the event of CareTracker’s breach of the foregoing warranty, its sole and exclusive obligation and liability and Client’s sole and exclusive remedy shall be as follows: (i) CareTracker shall use reasonable efforts to cure such breach; provided, that if it cannot cure such breach within a reasonable time (but no more than 30 days) after Client’s written notice of such breach; Client may, at its option, terminate the Agreement by serving written notice of termination in accordance with Section 6.2; (ii) in the event the Agreement is terminated in accordance with this Section, CareTracker shall, within 30 days after the effective date of termination, refund to Client any fees paid by the Client as of the date of termination for such Service  less a deduction equal to the fees for receipt or use of any deliverables or services up to and including the date of termination on a pro-rated basis; (iii) the foregoing remedy shall not be available unless Client provides written notice of such breach within 90 days after delivery of such Services  to Client.  CareTracker shall not be in breach of this warranty due to failure or interruption of local telephone and interexchange carrier lines, telecommunications routers, switches, and other devices owned, maintained, or serviced by third-party local exchange carriers, utilities, or internet service providers. For any failure to meet service level commitments, including uptime guarantees or other performance standards set forth in this MSA or the Support Services Agreement, the remedies specified herein (modification of Service or refund/credit of fees) constitute Client's sole and exclusive remedies, and Client hereby waives any other remedies at law or in equity for such failures. This section states CareTracker’s entire liability and Client’s sole remedy for the warranty against Services performance failures.

9.3. Third Party Products. Third Party Products are provided on an “as-is” basis and at the sole risk of Client. Notwithstanding any language to the contrary in this MSA, CareTracker makes no express or implied warranties of any kind, including, without limitation, any warranties or conditions of title, non-infringement, merchantability, or fitness for a particular purpose, in relation to Third Party Products provided to Client pursuant to the Order Form. CareTracker shall not be liable for any damages regarding the use or operation of the Third-Party Products. Any and all express or implied warranties, if any, arising from the license of Third-Party Products shall be those warranties running from the third-party licensor to Client. Client is solely responsible for determining the appropriateness of using the Third-Party Products and assumes all risks associated with its exercise of rights under this MSA, including, but not limited to, the risks and costs of program errors, compliance with applicable laws, damage to or loss of data, programs or equipment, and unavailability or interruption of operations.

9.4. DISCLAIMER. EXCEPT AS EXPRESSLY SET FORTH IN THIS MSA OR THE APPLICABLE END USER LICENSE AGREEMENT, NEITHER CARETRACKER NOR ANY THIRD PARTY PRODUCTS PROVIDER MAKES ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER REGARDING THE SERVICE, OR ANY OTHER PRODUCTS OR SERVICES OTHERWISE PROVIDED BY CARETRACKER, WHETHER ORAL OR WRITTEN, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION AND AS PERMITTED BY LAW, WARRANTIES AS TO SATISFACTORY QUALITY, MERCHANTABILITY, ACCURACY OF RESULTS, FITNESS FOR A PARTICULAR PURPOSE OR NON- INFRINGEMENT, ALL OF WHICH ARE EXPRESSLY DISCLAIMED. CARETRACKER DOES NOT WARRANT THAT THE SERVICE SHALL BE VIRUS FREE OR ERROR FREE OR THAT THE USE OF THE SERVICE WILL BE UNINTERRUPTED OR PROBLEM OR ERROR-FREE. CLIENT ASSUMES ALL OF THE RISKS ASSOCIATED WITH CLIENT’S USE OF THE SERVICE.

10. [bookmark: _2jxsxqh]Indemnification
10.1. Indemnification by CareTracker. CareTracker shall indemnify Client as specified in Section 10.3 for any third-party claim that the Service, used within the scope of this MSA in accordance with the Documentation, infringe a U.S. copyright or U.S. patent or misappropriate a trade secret, except to the extent such claim is based on specifications provided by Client or Client Data.

10.2. [bookmark: _3j2qqm3]Indemnification by Client.  Client shall indemnify CareTracker as specified in Section 10.3 for any third party claim: (i) alleging Client’s use of the Service in an unlawful manner or in a manner inconsistent with the terms of this MSA; (ii) arising from or involving Client Data that is not a result of CareTracker’s failure to perform its obligations hereunder; (iii) arising from any other breach of this MSA or any Statement of Work by Client; or (iv) arising from Client’s negligence or misconduct.

10.3. Scope and conditions of indemnification. The indemnifying party shall defend at its expense the other party and its officers, directors, stockholders, employees, agents and affiliates, subsidiaries, successors and assigns against any third-party claims, actions or demands, to the extent arising from a cause specified in Sections 10.1 or 10.2, respectively, and shall pay any resulting final judgment or arbitral award or any agreed to settlement. The indemnification obligations hereunder are subject to the following conditions to the extent failure to meet these conditions would be materially detrimental to the indemnifying party: (i) prompt written notice by the indemnified party to the indemnifying party of any claim, action or demand for which indemnity is claimed; (ii) complete control of the defense and settlement thereof by the indemnifying party; and (iii) such reasonable cooperation by the indemnified party in the defense as the indemnifying party may request.

10.4. [bookmark: _1y810tw]Non Infringement: In the event any part of the Service is held or believed by CareTracker to infringe or misappropriate the intellectual property rights of a third party, or its provision is enjoined, CareTracker will have the option, at its expense, to (a) modify the Service, without materially degrading performance, so that it no longer infringes or misappropriates, (b) obtain for Client the right to continue accessing the Service, (c) substitute the Service with another, substantially comparable application, or (d) if none of the foregoing remedies are commercially feasible, terminate the Service and refund Client any recurring fees prepaid for that portion not yet provided.  This section states CareTracker’s entire liability and Client’s exclusive remedy for infringement and misappropriation.

11. LIMITATION OF LIABILITY.  
11.1. EXCEPT FOR LIABILITY ARISING UNDER SECTION 10.1 (INFRINGEMENT), CARETRACKER’S AGGREGATE LIABILITY HEREUNDER SHALL NOT EXCEED THE AMOUNT PAID BY CLIENT FOR THE SERVICE IMPLICATED DURING THE 12 MONTHS PRIOR TO THE EVENT TRIGGERING SUCH LIABILITY.  CARETRACKER SHALL NOT BE LIABLE FOR INDIRECT, INCIDENTAL, SPECIAL, CONSEQUENTIAL, OR COVER DAMAGES INCURRED BY CLIENT OR BY ANY THIRD PARTY, INCLUDING DAMAGES BASED ON LOSS OF PROFITS, REVENUE, DATA, SERVICE OR USE, HOWEVER CAUSED AND UNDER ANY THEORY OF LIABILITY AND WHETHER OR NOT SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. THIS SECTION 11 REPRESENTS A REASONABLE ALLOCATION OF RISK AND AN IMPORTANT CONSIDERATION IN DETERMINING THE FEES PAYABLE HEREUNDER.

11.2. Medical Judgment. Client acknowledges and agrees that the Services do not make diagnoses and CareTracker is not engaged in the practice of medicine; rather the Services are only a tool to assist a competent medical professional in the provision of such medical professional’s services.  The Services are not a substitute for clinical assessment, diagnosis and treatment by a licensed medical professional.  The Client is solely responsible for the correct utilization of the Services and any medical decisions made in relation thereto are exclusively the responsibility of the Client.  The Parties agree that CareTracker does not provide medical services to patients and that Client’s use of the Service and its use by Client’s Authorized Users does not affect the Client’s obligations and the obligations of its Authorized Users to exercise sound independent medical judgment in rendering health care services to patients.

12. [bookmark: _3whwml4][bookmark: _2bn6wsx]Data Conversion. If elected by Client, CareTracker agrees to provide data conversion services described in and in accordance with the terms set forth in an Order Form, and CareTracker’s current data conversion documentation.  Client agrees to notify CareTracker in writing of any errors in the conversion of data within five (5) days after the data has been converted.  Upon receipt of such notice, CareTracker shall use reasonable efforts to correct the error in the conversion.  Client hereby waives any and all liability and claims which Client may at any time have against CareTracker or in connection with such data conversion.

13. General provisions. 
13.1. Force Majeure. Except for claims for non-payment of amounts due hereunder, neither CareTracker nor Client shall be deemed to be in default of any provision of this MSA for any failure in performance resulting from acts or events beyond the reasonable control of CareTracker or Client. For purposes of this MSA, such acts shall include acts of God, civil or military authority, civil disturbance, war, strikes, fires, other catastrophes, or other such major events beyond CareTracker or Client’s reasonable control.

13.2. Waiver. A waiver by any Party of its rights under this MSA shall not be binding unless contained in a writing signed by an authorized representative of the Party waiving its rights. Except as specifically provided in this MSA neither Party by mere lapse of time without giving notice or taking other action shall be deemed to have waived any breach by the other Party of any of the provisions of this MSA. Furthermore, the non-enforcement by either Party of a particular breach of this Agreement by the other Party shall not be construed as, or constitute, a waiver of the breach, or of other breaches of the same or other provisions of this MSA.  No usage of trade, or other regular practice or method of dealing, or course of dealing, between or among the Parties to this MSA shall be used to modify, interpret, supplement, or alter in any manner the terms of this MSA. 

13.3. Assignment. Client’s rights, duties and obligations under this MSA may not be, directly or indirectly, transferred, leased, assigned, sublicensed or otherwise conveyed or disposed of without the prior written consent of CareTracker, which consent may be withheld by CareTracker for any reason. CareTracker’s written consent shall be required and may be withheld, conditioned or delayed in its sole discretion, if the Client wishes to assign all of its rights under this MSA to any person or entity resulting from the sale, merger, combination or transfer of all or substantially all of the assets or capital stock of Client. Any permitted transferee must fully assume all of Client’s obligations under this MSA, including without limitation all outstanding amounts owed to CareTracker, if any. No transfer shall relieve Client of any of its obligations, whether under this MSA or otherwise. Any purported transfer by Client in violation of this paragraph shall be null and void.  Upon any permitted assignment of this Agreement, Client shall not incur any transfer fees other than any fees required for any expanded or additional use of the Service as set forth in Section 5.5, equipment, or services necessary for or as a result of the assignment. Notwithstanding the rights granted herein, Client shall not be permitted to assign or transfer this MSA, or any rights or obligations granted pursuant to this MSA to any person or entity who or which is a competitor of CareTracker or any of its Affiliates. CareTracker may assign its rights and obligations under this MSA without the consent of Client.

13.4. Relationship of the parties. CareTracker and Client are independent principals in all relationships and actions under and contemplated by this MSA. This MSA shall not be construed to create any employment, partnership, joint venture, or agency relationship between the Parties or to authorize Client to enter into any commitment or agreement binding CareTracker, including, but not limited to, the offering or extension by Client of any representation, warranty, guarantee, or other commitment on behalf of CareTracker.

13.5. Export. Client shall not export the Service outside of the United States without the prior written authorization of CareTracker and compliance with applicable export laws.

13.6. Governing Law; Venue. This MSA shall be governed by the laws of New York without regard to its conflict of law principles. All disputes arising from or in connection with this MSA which have not been settled amicably in good faith by the parties within 30 days after notice of such dispute shall be resolved by submission to binding arbitration under the rules of the American Arbitration Association  and claims for equitable or injunctive relief may be brought by a party in the federal courts located in the State of New York, and each party irrevocably submits to the exclusive jurisdiction of such courts in any such suit, action or proceeding.

13.7. Time Limit. Except for actions for non-payment or for breach of CareTracker’s Intellectual Property Rights, no action arising out of or relating to this MSA may be brought later than one (1) year after the cause of action became known to the injured Party. For purposes of clarity, any claim for non-payment of fees does not and shall not accrue until the invoice due date elapses and the invoice has not been paid in full.

13.8. Severability. If any provision of this MSA shall be held illegal, unenforceable or in conflict with any law of a federal, state, or local government having jurisdiction over this MSA, the validity of the remaining portions or provisions shall not be affected. It is understood and agreed by the Parties that it is their intention that if a court of competent jurisdiction shall determine that any of the terms of this MSA are invalid or otherwise unenforceable, the court shall substitute terms which the court determines are enforceable, so as to result in the enforcement of the original terms to the maximum extent permitted by law.

13.9. Notices. All notices required or permitted under this MSA and all requests for approvals, consents, and waivers, must be delivered by a method providing for proof of delivery. A confirmed facsimile transmission shall be deemed to provide proof of delivery. Any notice shall be deemed given upon proof of delivery. Notices shall be given to the address or facsimile number set forth in the Order Form.  The notice addresses and/or facsimile numbers may be changed by giving written notice of such change to the other Party.

13.10. Non-Solicitation of Employees. CareTracker and Client recognize and acknowledge that their employees possess special, unique or extraordinary technical talents and further recognize and acknowledge that each Party has incurred substantial expense in recruiting and training such employees and would incur even greater expense if required to replace any such employee. Therefore, both Parties agree not to recruit, engage or employ, either directly or indirectly, a present employee of the other Party during the Term of this MSA and for one (1) year thereafter without the other Party’s prior written consent, which may be withheld in the sole discretion of the Party from whom consent is sought to be obtained.

13.11. US Government Rights. If the Client is a United States Government entity, the Service covered by this MSA are “commercial computer software” as defined by current Federal Acquisition Regulation (“FAR”), Department of Defense Federal Acquisition Regulation Supplement (“DFAR”), or other applicable Agency regulation provisions. For “commercial computer software,” the license grant in Section 2.1 shall apply. If the Service are other than “commercial computer software,” then the United States Government Client shall receive no greater than Restricted Rights, as defined in the currently applicable version of the FAR, DFAR, or other applicable Agency regulation. In the event that alternative regulatory rights allocation provisions are available to the Parties, the provision which provides the Client with the narrowest rights allocation permitted by law and regulation shall apply.

13.12. Entire Agreement. This MSA, all Exhibits referenced herein, the BAA, all Order Forms, and any product-specific terms (including, without limitation, any Amplify Terms) constitute the entire agreement between CareTracker and Client with respect to the subject matter of this MSA. All purchase orders, prior agreements, representations, statements, proposals, negotiations, understandings, and undertakings with respect to the subject matter of this MSA are superseded by this MSA. In the event of any conflict or inconsistency between the aforementioned documents with respect to a particular subject matter, the following order of precedence shall apply (with each document taking precedence over those listed below it): (1) the BAA (solely with respect to Protected Health Information); (2) the Order Form (including any product-specific or Amplify Terms incorporated therein); (3) the MSA; (4) the Support Services Agreement (Exhibit A); (5) the SOW; and (6) any applicable third-party End User License Agreements (“EULAs”).

13.13. Counterparts. This MSA may be executed in counterparts, each of which taken together shall constitute a binding agreement enforceable against all parties.

13.14. Survival. The expiration or termination of this MSA, for any reason, shall not release either Party from any previous liability to the other Party, including any payment obligation that has already accrued hereunder. In addition to those provisions which specifically provide for survival beyond expiration or termination, all provisions contained in 6.4, 7, 8, 9, 10, 11, 12, and 13 shall survive indefinitely.



LIST OF EXHIBITS
Exhibit A: Support Services Agreement
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Support Services Agreement 
[bookmark: _Toc529448317]
1. Scope of Support Services. This Support Services Agreement ("SSA") describes the support services provided by CareTracker in connection with Client's use of the Services provided under the MSA. CareTracker shall provide Client the Support Services if and only if Client has fully paid all applicable undisputed fees. CareTracker may update or amend this SSA at any time in its sole discretion, by posting the updated SSA at [INSERT FINAL LEGAL URL] or by otherwise providing notice to Client. Such updates shall become effective as of the date specified in the updated SSA, or if no date is specified, upon posting. CareTracker shall provide Support Services to Client personnel who are identified users, however for substantial requests, CareTracker may require authorization from the practice owner/office manager prior to initiating support. The requests that require such authorization generally include e.g. adding a new user/removing a user/request for making changes to data and similar actions. Unlimited telephone support is provided for defect reporting during normal business hours.
1.1. Commercially reasonable efforts to provide corrections of Service or Documentation due to defects in the Service or Documentation.

1.2. Improvements to existing functionality provided by CareTracker after delivery of the Service but not otherwise separately priced or marketed by CareTracker.

1.3. Telephone and e-mail support to answer operational questions and to report irregularities within the Services. Telephone support services are available during normal business hours defined as  8:00 a.m. to 5:00 p.m. PST, Monday through Friday, excluding regularly scheduled holidays of CareTracker at CareTracker’s current support number of 1-800-552-3301.

1.4. Enhancements to comply with applicable federal and state laws and regulations generally applicable to CareTracker's provision of the Services as a software-as-a-service provider, including, but not limited to, HIPAA rules and regulations as may be enacted from time to time. For the avoidance of doubt, Client remains solely responsible for ensuring its own compliance with laws and regulations applicable to Client's clinical operations, workflows, specialty-specific requirements, state-specific covered-entity obligations, and any configuration or use of the Services specific to Client's practice.

2. Uptime. CareTracker shall use commercially reasonable efforts to ensure the Service achieves an Uptime of 99.9%, measured  over each calendar month. “Uptime” means the percentage of total time during a given calendar month that the core functions of the Service are Available to Authorized Users. “Availability” means that the Service is accessible via the internet excluding delays or inaccessibility due to: (i) Scheduled Downtime; (ii) Emergency Maintenance; (iii) Force Majeure events as defined in Section 13.1 of the MSA; or (iv) issues caused by Client’s hardware, software, internet connectivity, or unauthorized third-party services. 
2.1. CareTracker may schedule maintenance related downtime during non-business hours without providing notice to Client (“Scheduled Downtime”).  CareTracker may schedule Scheduled Downtime at any time of the day with minimal notice according to circumstances if CareTracker reasonably determines that such action is necessary to protect the security or performance of the Service and associated systems and shall minimize the duration of such Scheduled Downtime to the greatest extent possible.

2.2. “Emergency Maintenance” means any unplanned critical fixes performed to address critical vulnerabilities or urgent issues with the Services. CareTracker may perform Emergency Maintenance as needed without advance notice to Client. CareTracker will notify Client of any Emergency Maintenance as soon as practicable.

3. Support Severity and Response Times. CareTracker shall use commercially reasonable efforts to: (i) take appropriate corrective action on any defect report it receives; (ii) provide prompt notification and assistance in the event Client determines a problem exists; and (iii) provide knowledgeable support personnel for providing technical support. 

4. Network Security, Redundancy and Disaster Recovery. CareTracker will not intentionally assist unauthorized third parties in gaining access to Client Data. CareTracker will conduct weekly incremental backups and weekly offsite backups of Client Data. CareTracker shall maintain disaster recovery plans for generally expected disaster profiles, and shall execute such plans with its commercially reasonable efforts under the circumstances and in a timely manner upon the occurrence of a disaster event.

5. Modifications. CareTracker reserves the right, but shall not be obligated, to update the Service including, but not limited to, user interfaces, features, procedures, and Documentation, provided CareTracker provides Client with  prior written notice before rolling out each such modification.

6. Maintenance Excluded from CareTracker’s Obligation. 

6.1. CareTracker is not required to perform Support Services for any performance issues caused, directly or indirectly, by:

a. modification of the Service by the Client or their agents or representatives;

b. Client’s misuse of the Service;

c. third party product malfunctions where the product was not supplied by CareTracker and not covered under the Support Services;

d. Client’s failure to use the current applicable modification level for the most current release of the Service then offered by CareTracker;

e. Client’s failure to use the version then approved by CareTracker of any third party software that operates with the Service, including but not limited to operating system software;

f. use of software other than the approved software identified herein on the CareTracker approved equipment, without CareTracker’s prior written consent;

g. use of the Service on equipment which does not meet or exceed the minimum specifications approved by CareTracker; or

h. any suspension of access permitted under the MSA.

6.2. Upon Client’s requests to correct the foregoing problems, all corrective services provided by CareTracker shall be deemed supplemental, and thus chargeable to Client at CareTracker’s then-current published rate for Professional Services.




























                                                                                          CareTracker , Inc. Confidential            Page  8   of  18       Master Services Agreement (“MSA”)     This Master Services Agreement (“ MSA ” or “ Agreement ”) is entered into by and between  CareTracker , Inc.  a   Delaware  corporation with offices at 2429 Military Rd #300, Niagara Falls, NY 14304 (“ CareTracker ” ),  and   the legal entity identified as the “ Client ” in the Order Form executed between  CareTracker   and  Client .  This MSA governs  Client ’s access to and use of the Services and will be effective as of   the last date signed  on the Order Form   (“Effective Date”).     WHEREAS,  CareTracker   is in the business of providing web - based practice management systems  (“On - Staff Intellect”)  and web - based electronic medical records systems   (“Patient Chart Manager”)  to physician practice groups through its software as a service  products;     WHEREAS,  CareTracker   and  Client   desire to enter into this Master Services Agreement   pursuant  to one or more fully executed Order Form(s)   for the sole and exclusive purpose of  providing access  to practice management and electronic health records software as a service,  mobile applications,  and web portals to  Client   for its internal business purposes based on the terms and conditions of this  MSA .     NOW THEREFORE, in consideration of the terms and conditions, the representations and warranties and  the mutual covenants contained herein and other good and valuable consideration, the sufficiency of which  is hereby acknowledged by each of the Parties, the   Parties agree as follows.     1.   Definitions.  The following capitalized terms, as used herein, and in the Exhibits attached hereto, have  the following meanings:    1.1.   “ Affiliate ” means any entity owned or controlled by, owning or controlling, or under common  ownership or control with  Client .  "Control," for purposes of this definition, means ownership or  control, directly or indirectly, of more than 50% of the voting interests of the subject entity.   1.2.   “ Authorized User ” shall mean  Client 's employees and independent contractors working for  Client   in the ordinary course of  Client 's business who: (i) agree to be bound by the terms of this  Agreement; and (ii) are specifically authorized by  Client   to access the Service.   1.3.   “ Confidential Information ” means information, disclosed by a party to the other in connection to  this Agreement, which is either marked confidential or disclosed in circumstances in which a  reasonable person would consider the information to be confidential except for Protected He alth  Information ( “ PHI ” ) as defined by 45 C.F.R. §160.103 which is subject to the restrictions and  conditions of the Business Associate A ddendum   (“BAA”)   available online at [ INSERT WEBSITE  LINK ] .   Without limiting the generality of the foregoing, the terms of this Agreement, the Services,  the present or future functionality of the Services, and all technical information underlying such  functionality are Confidential Information.  Confidential In formation does not include information  that the receiving party can demonstrate (i) w as rightfully in receiving party’s possession before  receipt from the disclosing party, (ii) is or becomes publicly available other than through a breach  of this Agreement, or (iii) is rightfully received from a third party without a duty of confidentialit y.   1.4.   “ Documentation ” means user guides and/or user operating manuals, whether in print or machine - readable media, supplied to  Client   under this Agreement for use with the Services or any  component thereof, including all additions, updates or modifications thereto.   1.5.   “ Enhancement ” means any correction, customization, improvement, update, upgrade, new release,  or other change that  CareTracker   makes available to all  Client s of the  Services .   1.6.   “ Fees ” means all fees owed by  Client   to CareTracker as described by Section 4 herein.    1.7.   “ Future Product Release ” means any new version of the Service that  CareTracker   may, from time  to time, introduce and market as a distinct product for additional fees.   1.8.   “ Intellectual Property Rights ” means  CareTracker ’s   worldwide and common law rights associated  with: (i) inventions, including patents, patent applications and statutory invention registrations or  certificates of invention, and any divisions, continuations, renewals or re - issuances of any of the  foregoing;   (ii) trademarks, service marks, domain names, trade dress, logos, and other brand source  distinctions; (iii) copyrights and works of authorship; (iv) trade secrets and know - how; and (v)  other intellectual property rights of any type throughout the world.  

